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This article deals with how the principle of transparency applied the access to the
information.The principle of transparency is stated in article 1 of the Treaty on European Union
(TEU) and Article 15 of the Treaty Functioning of the European Union (TFEU). It enables
citizens to participate more closely in the decision-making process and guarantees that the
administration enjoys greater legitimacy and is more effective and more accountable to the
citizen in a democratic system.
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Article 15.1 TFEU sets out the general principle that “in order to promote
good governance and ensure the participation of civil society””, the EU insti-
tutions “shall conduct their work as openly as possible”, noting, in particular, at
Article 15.2 that the European Parliament shall meet in public and under Article
15.2(v) TFEU *“shall ensure publication of the documents relating to the
legislative procedures” — while saying nothing of the need for openness or
publication of the workings of the Commission[1].

Article 15.3 TFEU confirms the right of any EU resident or citizen to have
access to EU documents of the EU subject to particular EU regulation on the
issue setting out “general principles and limits on grounds of public or private
interest”.

Consistently with such general EU regulation, each EU body is then
required to “ensure that its proceedings are transparent” and to set out in their
own particular Rules of Procedure specific provisions regarding access to its
documents, although the EU Court and the European Central Bank and the
European Investment Bank are said to be subject to this transparency and
document access “only when exercising their administrative tasks.”

Article 16.1 TFEU proclaims that “everyone has the right to the protection
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of personal data concerning them”. Article 16.2 TFEU provides an express
Treaty basis for the adoption of EU legislation concerning the data processing on
individuals, both by the EU and by the Member States when carrying out
activities falling within the scope of EU law [1].

Such EU legislation shall be aimed at protection of the individual’s interest
in such “personal data” and regulate its free movement. The due compliance
with these rules shall be subject to the control of independent authorities.

In the sphere of the EU’s common foreign and security policy Article 39 of
the Treaty on European Union requires the Council to adopt a decision laying
down the rules relating to the protection of individuals and free movement of
data with regard to the processing of personal data by the Member States when
carrying out activities which fall within the scope of this common foreign and
security policy. Again compliance with these rules shall be subject to the control
of independent authorities. The rules adopted on the basis of this Article 39 TEU
are by way of derogation from the general EU rules on data processing adopted
on the basis of Article 16 of the TFEU.[2]

Article 42 of the EU Charter of Fundamental Rights (“the Charter”)
provides under the heading of “Right of access to documents” that any citizen of
the Union — and any natural or legal person residing or having its registered
office in a Member State — has a right of access to documents of the EU’s
institutions, bodies, offices and agencies.[4]

Article 42 the Charter echoes the terms of Article 15 TFEU and the EU
secondary legislation adopted there under (Regulation (EC) No 1049/2001).
Article 52(2) the Charter provides that “rights recognised by this Charter for
which provision is made in the Treaties shall be exercised under the conditions
and within the limits defined by those Treaties”.

There is no direct provision in the European Convention on Human Rights
guaranteeing a right of access to individual or general information held by public
authorities; as distinct from the right guaranteed — under both Article 10 ECHR
and Article 11 the Charter — freely to express and to receive and impart
information and ideas one already has, without interference by public authority
and regardless of frontiers. The European Court of Human Rights has, however,
more recently begun to tease out the implications of the right to “receive ....
Information” set out in Article 10 ECHR. The Strasbourg Court has begun to
develop the idea of positive obligation implicit in Article 10 ECHR on the State
authorities — for example, in implementation of its responsibility to nurture and
further the freedom of the press to carry out its investigative functions in the
public interest. This may entail the State actively removing obstacles which exist
solely because of the historic fact of public authorities holding a monopoly on
information [11].

Thus in Kenedi v. Hungary the Strasbourg Court held that Hungary’s re-
fusal to allow a professional historian access to historical documentation (which
access had been authorised by a court order) was incompatible with his rights
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under Article 10 ECHR given that access to original documentary sources for
legitimate historical research was an essential element of the exercise of his the
right to freedom of expression [12].

And in Tarsasag a Szabadsagjogokert v. Hungary the European Court of
Human Rights upheld the complaint of the Hungarian Civil Liberties Union that
the decisions of the Hungarian courts denying it access to the details of a
parliamentarian’s complaint pending before the Constitutional Court had
amounted to a breach of its right to have access to information of public interest.
In the Strasbourg Court’s view, the submission of an application for an a pos-
teriori abstract review of this legislation — especially by a Member of Parliament
— undoubtedly constituted a matter of public interest. Consequently, the
European Court of Human Rights found that the applicant — a recognised human
rights NGO which the Court considered was properly exercising the function of
“social watchdog” and so entitled to similar Convention protection to that
afforded to the press — was involved in the legitimate gathering of information
on a matter of public importance. In these circumstances the Strasbourg Court
considered that the refusal on the part of the Hungarian Constitutional Court to
release the requested information “amounted to a form of censorship” contrary
to the requirements of Article 10 ECHRJ[13].

It is difficult to see how the decision of the Grand Chamber of the Court of
Justice of the European Union in Sweden and Association de la Presse
Internationale a.s.b.l. refusing press and public access to the court pleadings
lodged before the Court of Justice can, in the light of this decision of the
European Court of Human Rights, be said to be Convention compatible [14].

Finally in Haralambie v. Romania the Strasbourg Court reiterated the vital
interest for individuals who were the subject of personal files held by the public
authorities to be able to have access to them. The European Court of Human
Rights emphasised that the authorities had a duty to provide an effective
procedure for obtaining access to such information and that their failure to
provide for an effective and accessible procedure to enable the applicant to
obtain access to his personal security files within a reasonable time constituted a
violation of Article 8 ECHR [15].

Article 7 the Charter parallels Article 8 ECHR in setting out the funda-
mental EU right to respect for private and family life, home and commu-
nications. And as the Grand Chamber of the Court of Justice has noted:

“[T]he right to respect for private life with regard to the processing of
personal data, recognised by Articles 7 and 8 of the Charter, concerns any
information relating to an identified or identifiable individual and the
limitations which may lawfully be imposed on the right to the protection of
personal data correspond to those tolerated in relation to Article 8 of the
Convention.”’[10, para 52]

In S and Marper v United Kingdom the Grand Chamber of the European
Court of Human Rights found that the protection of personal data was of
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fundamental importance to a person’s enjoyment of, respect for his, or her
private and family life under Article 8 ECHR, particularly when such data was
the subject of automatic processing and were being used for police purposes[9].

The Charter also has the following provision, specifically dealing with
protection of personal data, which has no direct parallel in the text of the
ECHR. Article 8 the Charter provides that:

““1. Everyone has the right to the protection of personal data concerning
him or her.

2. Such data must be processed fairly for specified purposes and on the
basis of the consent of the person concerned or some other legitimate basis laid
down by law. Everyone has the right of access to data which has been collected
concerning him or her, and the right to have it rectified.

3. Compliance with these rules shall be subject to control by an
independent authority.””[4]

Article 8 of the Charter is clearly based on terms of the primary European
Treaty provisions of Article 39 TEU and of Article 16 TFEU noted above. It is
also based upon on provisions of secondary EU legislation already made under
the Treaties — notably the Data Protection Directive 95/46/EC and Regulation
(EC) No 45/2001[7].

But this Charter provision also reflects the terms of the Council of Europe
Convention of 28 January 1981 for the Protection of Individuals with regard to
Automatic Processing of Personal Data. And in its conjoined judgments
in Bouchacourt v. France, Gardel v. France and MB v. France (Fifth Section,
17 December 2009 at paragraph 61) the Court of Human Rights referred to and
relied upon the terms of Article 5 of this Council of Europe Data Protection
Convention 1981 — and also upon Principles contained in Council of Ministers
Recommendation R (87) 15 regulating the use of personal data in the police
sector — in determining the Convention compatibility (with respect to private life
required under Article 8 ECHR) of the notification requirements of personal
details to police which were required under French law of convicted sex
offenders [5].

Thus, these Council of Europe provisions are of relevance in the proper
understanding, interpretation and application of the data protection provisions of
EU law since Article 52(3) the Charter requires that insofar as the EU Charter
contains rights which correspond to rights guaranteed by the ECHR (as it does in
this case) the meaning and scope of those EU Charter rights shall be the same as
—and EU law may provide no lesser degree of protection — that laid down under
and in terms of the ECHR as interpreted by the European Court of Human Rights
[16,paragraph 53]
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INFORMASIYA AZADLIGI VO SOFFAQLIQ PRIiNSiPi
A.M.HOSONLI
XULASO

Bu mogals soffafliq prinsipinin informasiya alde etmak hiiquguna necs totbiq eidlmasi
mosalosini aydinlagdirir.  Soffafliq prinsipi Avropa Birliyi haqqinda Miiqavilonin 1-ci
maddasinds vo Avropa Birliyinin foaliyysti hagqinda Mugavilanin 15-ci maddssinds ehtiva
olunmusdur. Hamin maddolords qeyd olunur ki, soffaqliq prinsipi votondaslara qorar gobul
etmok prosedurasinda daha yaxindan istirak etmoys, idaroetmonin daha legitim vo effektiv
sortlor altinda hoyata kecirilmasinoa hiiqug verir.

Acar sozlar: soffaflig, ictimai vo dOvlst maraqglari, molumatlarin miihafizosi, soxsi
molumatlar, informasiya tizerinds monopoliya, saxsi tahliikssizlik, aglabatan miiddst, malumata
catimliq hiiququ

CBOBO/JIA UH®OPMAIIAA U IPUHIIUIT OBIIECTBEHHOM MPO3PAYHOCTH
AM.I'ACAHJIbBI
PE3IOME

B nmanHOl craThe paccMaTpHWBacTCs BOMPOC O TOM, KaK HPUHIMII IIPO3PAYHOCTH
coyeTaeTcsl ¢ JOCTYynmoM K wuH(popMmaimu. [IpUHIMI NPO3pavyHOCTH H3JIOKEH B CTaTthe |
Jorosopa o EBpomneiickom coro3e u cratbe 15 JloroBopa o pyHKImonupoBanun EBporefickoro
Coro3a. DT0 MO3BOIISIET TpayKAaHaM O0Jiee TECHO yJacTBOBATh B MPOIIECCE MPUHATHS PEIICHHH,
TapaHTHPYET JISTUTUMHOCTD aIMHUHHUCTPALNH, 3()()EKTUBHOCTS U MOJOTYETHOCT TpakJaHaM B
JIEMOKPATUYECKOM CUCTEME.

KuroueBbie c10Ba: po3pavyHOCTb, yOIHMYHBIN WIIH YACTHBIH HHTEPEC, 3alllUTa JaHHBIX,
TIepCOHANBHBIE TaHHBIE, MOHOIIONHS Ha MH(OpPMAITHIO, JINYHAS 0€3011aCHOCTh, pA3yMHBIE CPOKH,
MpaBo Ha JIOCTYT K HH(POpMAIUN
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